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QUESTION PRESENTED 


Whether, in a trial upon an Indictment for robbery where the 
only contested issue is that of identity, the complaining witness 


ought to be allowed to walk up to defense counsel's table, observe 


and thereafter point out the Defendant as his assailant, without 


first orally describing his assailant from the witness stand. 
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JURISDICTIONAL STATEMENT 
On January 20, 1964, Appellant was indicted for robbery (Title 
22, Section 2901, D. C. Code, 1961 Ed.) and on January 24, 1964 


he pleaded "not guilty". A jury trial was held April:6, 1964, and 


Appellant was found guilty as charged. On May 15, 1964, Appellant 


was sentenced to imprisonment for a period of two to! six years. 
On June 2, 1964, Appellant noted his eappecl to this Court, 
and requested that he be allowed to proceed without prepayment of 


costs. 


On June 3, 1964 Judge Tamm granted Appellant's motion to pro- 
ceed in forma pauperis, and referred Appellant's request for =p- 


pointment of counsel on appeal to this Court. 


Act of June 25, 1948, c. 646, §1, 62 Stat. 929, U.S.C., Title 


28, § 1291. 


STATEMENT OF THE CASE 


The complaining witness, Mr. Charles H. Coles, (hereinafter 
referred to as "Coles"), a 69-year old (Tr. 14), retired carpenter, 
living in Howardsville, Virginia, testified that on December 4, 
1963, at approximately 8:30 p.m. he was walking on oth Street, 
between N and O Streets, N.W., in the District of Columbia. Just 


as he turned on 9th Street, and started up towards O Street, a 


man stepped out of a door and walked up beside him on his right 


(Tr. 7). They walked together approximately 20 feet, talking (Tr.9) 
when another man approached from the back with a gun saying "Grab 
him", at which time "Roland", the Appellant, grabbed Coles around 
the neck and the gunman ran his hand through Coles' coat pocket and 
removed money, a package of medicine and door keys (tr. 8, 11). At 
that moment a stranger arrived and the attackers fled. 

When Mr. Coles was asked in the Courtroom to point out his 
assailant, he pointed saying "he is sitting right over there." And 
when asked to describe what his assailant was wearing, Coles re- 
plied, "I didn't pey any attention to his clothes." He was then 
asked to describe what the Defendant was wearing the! day of the 
trial, and Coles replied: "Well, I can't say what color clothes he 
is wearing right now!" (Tr. 12). | 

The Court then suggested that Mr. Coles ought to go down and 
put his hand on the shoulder of the man he identified. The attorney 
for Defendant (Appellant) objected for the reason that should 


Coles be permitted to come down and place his hand on Defendant's 


shoulder, Coles will get a good look at the Defendant at bar and coun- 
sel "***will not be able to check his vision." (Tr. 13). The objec- 
tion was overruled, and Coles was allowed to walk up to the De- 
fendant and place his hand on Defendant's shoulder (rr. 12-13). 

On cross-examination, Coles testified that he aia not see 
the Appellant since the date of the occurrance to the! date of trial 
(Tr. 17); and that he was never asked by the police to identify the 
Appellant either in a line-up or by the use of pictures (Tr. 18, 
21). : 

Or cross-examination, Coles was asked: "From where you are 
sitting, can you tell whether Mr. Roland's hair is Long or short?", 
to which he replied: "It is short now, and it was at that night." 
(Tr. 16.). 

Again, when asked what description he gave the paince the 
night of the incident--"What aid you say about his hair?", Coles 
replicd: "it was long." (Tr. 19). When asked: "What dia you say 


about his size?", Coles replied: "I told them as neat as I could 


come, I think he weighed 135 or '40 pounds, or '45, something like 


that. I couldn't say definitely." (Tr. 19). 

Appellant testified that he was 23 years old, weighed 175 
pounds (Tr. 44), and had about 1 1/2 inch long hair (re. 42.) 

On a number of occasions, while referring to nib assailant, 
Mr. Coles referred to the Defendant by name, "Roland" (Tr. 8, 9), 


without having been told the name before. 


The Government called a police officer who gave testimony 


relating to the identification of Appellant (Tr. 22-35), which, in 


2 number of respects, contradicted a written report made by the 
same officer immediately following the incident (Tr. 31). 

The Appellant testified that at the time of the occurrance, 
he was at a home of a friend, with her family, and steadfastly deni2d 
that he was at or near the scene of the crime, or nad taken any 
part in it (Tr. 40-58). 
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His friend, Mrs. Ethel Mae Dorsey (Tr. 58-62), as well as her 
two children, Carl Leslie Dorsey, age 14 (Tr. 63-71), and Donald 
Edward Dorsey, age ll (Tr. 71-79), testified that the Appellant 


was in their home, with them, the entire afternoon and evening of 


December 4, 1963. 


STATEMENT OF POINTS 


The District Court erred in allowing the complaining witness 


to point at the accused and step down from the witness chair and 


approach the accused to identify him as the assailant in a robbery 


case, where the only contested issue was that of identification, 
and where the witness could not identify his geesiiale from the 
witness stand prior thereto. 

With respect to this point, Appellant desires the Court to 


read the following pages of the reporter's transcript : Tr. 6-22. 


SUMMARY _OF ARGUMENT 


The essential issue in this case is the identity of the as- 
sailant. Every effort should be made, therefore, to obtain an ac- 
curate description from the witnesses, to che end that the accused 


may have a fair trial. 


In this case the complaining witness was allowed to observe 
the Defendant sitting conspicuously in Court, before he was asked 
to describe his assailant for the first time since the criminal 
act took place. 

Had the complaining witness been required to identify his 
assailant from a line-up or pictures, he might have selected some- 
one other than the Appellant. However, where the only party at 
Defendant's table, other than his counsel, is the Parner y the 
complaining witness would be hard preseed not to identity appellant 
as the assailant, especially where the accused and the assailant 
might resemble one another. 

In addition, where the complaining witness is having @iffi- 
culty describing the appearance of the accused, the error is com- 
poundéd by allowing the witness to have a close look at the accused 


and thereafter asking him to describe his assailant to the jury. 


Appellant, therefore, did not have 2 fair trial. 


ARGUMENT. 


THE DISTRICT COURT ERRED IN ALLOWING THE COMPLAINING 
WITNESS TO POINT AT THE ACCUSED AND STEP DOWN FROM 
THE WITNESS CHAIR AND APPROACH THE ACCUSED TO IDEN- 
TIFY HIM AS THE ASSAILANT IN A ROBBERY CASE, WHERE 
THE ONLY CONTESTED ISSUE WAS THAT OF IDENTIFICA- 
TION, AND WHERE THE WITNESS COULD NOT IDENTIFY HIS 
ASSAILANT FROM THE WITNESS STAND PRIOR THERETO. 


It was never contested that the complaining withess, Mr. 
Coles, was robbed, or that the crime was committed as described. 


The only question raised by the defense is one of identity. Ap- 


pellant denied that he had anything to do with the crime, and that 


he was present when it was committed (Tr. 39). 

The essential issue in this case is, therefore, the identity 
of the assailant; and the District Court ought to be careful not 
to allow the witnesses to guess or be coached in their testimony 
as to the identity of the assailant. 

The complaining witness, Mr. Coles, a 69-year dia retired 
carpenter, testified that on Decenber 4, 1963, at approximately 
8:40 p.m., he was walking on 9th Street, N.W., nee ae N and O 
Streets, whena‘man stepped up beside him and had a joey brief con- 
versation with him before another person approached from behind and. 
a struggle ensued, which also lasted but a few moments, and the 
attackers were caused to feel at the approach of a police officer. 

Subsequent to the attack and until the trial ace Mr. Coles 
was not asked to identify the accused in 2 line-up oe from pictures, 


Notwithstanding, the witness was then asked to look about the court- 
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room and see if his assailant was present, and if so, to point him 
out, to which the witness replied in the affirmative, and pointed. 

It is respectfully suggested, and the Court may axe judicial 
notice of the fact, thatiin almost all such cases there is but one 
person in the courtroom who would most likely fit the description of 
the person sought, namely, the accused at defense counsel's table, 
especially if his counsel is not of the same race, and ‘the accused 
resembles the assailant. 

The witness was then asked to describe what the adeused is: wear- 
ing. Thinking that he was asked to describe what the adeused was 
wearing during the assault, the witness replied that he did not pay 
attention to his assailant's clothing. When asked again what the 


accused was wearing in the courtroom, the day of the trial, the 


witness replied that he cannot say what color clothing the accused 


was wearing. 

Under these circumstances, the District Court should have re- 
quired the witness to describe his assailant from the witness stand, 
and only then, if necessary, allow the witness to ees the 
accused for a positive identification. Whether the witness, because 
of his age or because of other reasons, had difficulty with his 
vision, or whether he was color blind, and therefore could not de- 
scribe the accused's clothing, is not known. The court, at its own 


suggestion, allowed the witness, without qualification, and over 


the objections of Defendant's counsel, to approach the Mefends- + 
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counsel's table and place his hand on the shoulder of the accused. 
If the witness had any difficulty with his vision sia thereto, he 
surely had a good look at the accused when he approached him. 

It is not suggested that the witness would deliberately lie 
as to the identity of his assailant. It is, however, common knowl - 


edge that many witnesses honestly mistake people who resemble one 


| 
another; and when not sure of the identity of an assailant, uncon- 


sciously fortify their memory with the wrong (but similar) descrip- 
tion placed before them. In other words, small inconsistancies and 
Aissimilarities which would differentiate between people, are for- 
gotten, and strong resemblances magnified. Under aan Seeiabancees 
the witness could very well, and honestiy so, mistakenly identify 
the accused as his assailant. Having had a close Look at the accused, 
the recollection of the witness may have been colored’ by the simil- 
arities of the assailant and the accused, and his subsequent testi- 


mony reflected the same. 


The Court's attention is called to the following inconsist- 


ancies in Mr. Coles'subsequent testimony: 

1. Whenzaskai to describe the length of the hair of the accused, 
the witness said: "It is short now, and it was at that night." 
(Tr. 16). Again when asked later what description he gave the police, 
the witness said that his assailant's hair was long (tr. 19). 

2. When the witness was asked what he told the police his as- 
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sailant's weight was, he answered that it was between 135 to 145, 
pounds (Tr. 19). The accused testified that his weight was 175 pounds. 


(Tr. 44). 10 


3. As to age, the witness told the police nis 
not yet 27 years old (Tr. 18), while the police reported his age 
as 27 to 28 years. Appellant testified that he was only 23 years 
old. (Tr. 44). | 

It is respectfully submitted that in cases such jas this the 
complaining witness, and for that matter every witness called for 
the purpose of identifying the assailant, who prior thereto did not 
identify the accused from a line-up or from pictures, should not be 


allowed to see the accused sitting, as it were, by himself, without 


first describing him to the satisfaction of the trial ¢ourt as 


being the accused. 

By allowing the witness to closely observe the Appellant, the 
District Court denied counsel for Appellant the opportunity to ef- 
fectively cross-examine the Compléining witness, and ‘thus denied the 


accused a fair ane impartial trial. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that 


conviction and sentence of Appellant should be set aside. 


Respectfully submitted, 


Llofhp AB 
bitif ff rrix 
Hillel Abrams 
8600 Fenton Street 
Silver Spring, Md. (20910) 


Counsel for Appellant 
(Appointed by this Court) 


November 27, 1964. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCULT 


No. 18,696 


RCBERT L. ROLAND, Appellent, 


Vv. 
UNITED STATES OF AMERICA, Appellee. 


MOTION FOR SUMMARY AFTIRMANCE, OR IN THE ALTERNATIVE, 
THAT THIS MOTION BE CONSIDERED AS APPELLEE'S BRIEF 


Comes now the Uniteé States by its attorney, the United States 
Attorney, and moves thet the judgment of the District Court be summarily 
affirmed. In the alternative appellee moves that this motion be donsidered 
as appellee's brief. | 

On Jamary 20, 1964 appellant and one John W. Glenn yeré indicted 
for robbery, assault on a member of the Police Force and carrying a dangerous 
weapon (22 D.C. Code Section 2901, 505(b), and 3204). On April 6, 1964 
appellant's motion to dismiss Count 3 (carrying a dangerous eeanca) as to him 
was granted and, on the same day, appellant went to trial by jury, At the 
close of the Government's case the trial court granted his oral motion for 
judgment of acquittal as to Count 2 of the indictment (assault on} a member of 
the Police Force). On the following day the jury found appellant’ guilty as 
indicted on Count I, the only count remaining as to hin. Appellant was 
sentenced to imprisonment for a period of two to six years on Mey 15, 1964. 

The sole question presented on appeal is as follows: Nether, ina 
trial upon an indictment for robbery where the only contested issue is that of 
identity, the complaining witness ought to be allowed to walk up to defense 
counsel's table, observe and thereafter point out the Defendant es his 


assailant, without first orally describing his assailant from the witness 


stand". In his "Stetement of Points" appellant says that "the District 


Couct cvred in allowing the complaining witness to point at ths accused and 
step down from the witness chair and approach the accused to identify him as 
the esseilant in a robbery case, where the only contested issue was that of 
identity, and where the witness could not identify his assailant from the 
witness stand prior thereto." 
The transcript of the proceedings at trial to which appellant Cb- 
jects is reproduced herewith: | 
Q. Now, back stepping for just a moment, Mr. Coles, as 256 were 
walking down the street, speaking to this first man after he first 
approached you, was he standing right beside you? 
A. Right beside me. 
Q. Did you look at his face at that time? 
A. I did. 
Tid you get a good look at his face? 


I did. 


Now, looking around the courtroom, Mr. Coles, do you! see the 
man who first approached you in the courtroom today? ; 


A. Yeah. I see hin. 
Q. Point him out. 
A. He is sitting right over there (indicating). 
Q. What is he wearing right now? 
A. I didn't pay any attention to his clothes. 
Q. Iam sorry. What is he wearing today? 
A. I didn't pay any attention to -- 
THE COURT: You what? 


THE WITNESS: I didn't pay any attention to his clothes. 


Ose 


TYR COURT: No. That is not the question. Which of these, 


men is it in the courtrecn that you identified? Whet is he wearing 
new? 


THE WITNESS: Well, I can't say what color clothes he is) wearing 
right now. 


THE COURT: You had better have the witness go down and put his 
hand on the man that he identifies. 


BY MR. POLLAK: 


Q. Will you please step down, Mr. Coles, and put your hand on 
his shoulder? 


MR,.-ANSARY: Your Honor, before he does that, may we approach 
the Bench? 


THE COURT: You may. 
(At the Bench: ) 
MR. ANSARY: Your Honor, if he is permitted to come down ‘and 


place his hand on his shoulder, he will get a look at him and Iwill 
not be able to check his vision. } 


THE COURT: Verywell. Your objection is a matter of record. 
I think the witness must have an opportunity to identify the! defendant if 
he can. Your objection is a matter of record. 


Go ahead. 
(In open court: ) 
BY MR. POLLAK: 


Q. Mr. Coles, please step over and place your hand on the 
shoulder of the man that approached you on the street that night. 


A. (Compliec. ) 


MR. POLLACK: May the :ecord indicate, Your Henor, that Mr. Coles 
indicated the defendant? 


THE COURT: The record will so indicate. 


(Tue witness resumed the stand.) (Tr. 11-13). 


The circumstances of the robbery of which appellant was convicted 


can be fairly summarized as follows: 
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Charles H. Coles was walking northward in the 1300 block! of 9th 
Street, N.W. at about 8:30 p.m. on December 4, 1963. A stranger (identified 
at trial as appellant by both Mr. Coles and Private Good V, Mott of the 
Metropolitan Police Department) stepped alongside Mr. Coles and seid, "Hi, 
buddy". Coles replied, "Buddy? Don't know anything about you. Do you know 
me? Appellant said "Oh yes. Much whiskey you and I bought and drank together 
[sic]." Coles said "No, we never drank together because I don't drink." As 
this conversation occurred the two men continued walking down ‘the street. 
At this point a voice right behind Mr. Coles said, "Greb him". Appellant 
stepped to Coles' left and grabbed Coles around the neck. A second man, 
evidently the man who said "grab him, " ran up from behind to in front of 
Coles, stuck a gun in Coles' face and said, "Do you know what this is?" 
Coles said, "I don't care what it is," and “slapped” this other ae (later 
identified as one John W. Glenn). Glenn ran his hands through Coles’ Joseat 
and, as Coles tried to open his overcoat, said, "Don't let him get that coat 
open". At about this time Glenn said, "Look out, here cette eae: ' Glenn 
took $4, a package of medicine and Coles’ doorkey from Coles’ ‘sees (Tr. 6-12). 

While this was happening Officer Goode V. Mott assigned to No. 2 


Precinct, Metropolitan Police Department, (who was off-duty at the time) was 


driving by in his private car with his wife. They had been playing cards at 


his sister's house. He testified as follows: 


A. Well, at that point, next to the Bell Cab parking lot, I 
noticed three Negro males. First I thought it was a scuffle, then I 
noticed the teller Negro male put his arm around Mr. Coles' here, 
around his neck, and then I noticed the other Negro male pull a gun 
on him. 


I immediately pulled my car over, stopped the car, got out of 
the car and pulled my badge out and my gun, and I identified myself. 
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I said I was a police officer and told him to drop his gun. 


At that time, the defendant stated they were just playing with 
him; and Mr. Coles said they were robbing hin. 


At that time, the defendant said, "Sir, we were just playing 
with him. Don't shoot.” And his partner turned around and put his 
gun on me and fired at me, and the defendant put his hands in the air 
and backed away, and they both ran and I chased them. 


Q. Officer, you said at the time they were robbing a man named 
Mr. Coles. Do you see Mr. Coles in the courtroom today? 


A. Yes, Ido. He is sitting up in the spectators. 

Q. Behind the bar? 

A. Yes. 

Q. You referred to a man as the defendant. Do you see in the court- 
room today the man who had his arm around Mr. Coles when you saw what 
you have described? 

A. Yes, I do. 

Q. Would you point him out, please? 

A. This is Robert Roland here (indicating). 

“ Q. What is he wearing and where is he sitting? 

A. He seems to have a gray coat with black around the collar, 
sitting between the two other men, with a white T-shirt. [Enphasis 
supplied.] 


MR. POLLACK: May the record show that that is the defendant? 


THE COURT: The record will indicate that the witness has identified 
the defendant. 


MR. POLLACK: 

Q. Officer, you say that when you got out of the car, you exchanged 
some words and the defendant said, "We are just kidding", or words to 
thet effect. 

A. Yes. 


Q. How close to the defendant were you at the time that he made 
these remarks? ‘ 
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Aoout 12 feet, I would say. 

Were you able to get a good look at his face? 
Yes, I did. 2 
What was the street lighting like in this area? 


A. We were next to the Bell Cab parking lot, which was 
completely lit up and the light comes out on the sidewalk’. 


Q. Would you approximate for us, please, the duration time 
period that you were able to get a look at the man you have identified 
as the defendant? How long were you looking at him? 

A. Well, I would say about five minutes. (Tr. 23-25). 

ARGUMENT ! 


The trial court properly allowed the complaining witness 
to leave the witness stand and identify appellant by 


placing his hand on appellant's shoulder. 


As appellant concedes there is no question that the complaining 
witness was robbed by two men on the night in question or that the offense 


occurred as he described it. (Appellant's brief at p. 8.) The complaining 


witness testified to what happened during the first part of the offense and 


both he and Mott, the off-duty policemen, testified to the events after the 
arrival of Mott on the scene. The testimony of these witnesses shows that 
poth had ample opportunity to observe appellant at the time of the offense. 
Coles, the complaining witness, testified that appellant engaged him ina 
conversation in the 1300 block of Ninth Street, N.W., that the two of them 
walked for a portion of that block alongside each other, and that the strest 
was lighted as usual, and that the whole incident took five to ten minutes. 
Mott testified that from his car he had seen the robbery in progress, that 
the site of the robbery was illuminated by light coming from the parking 
lot of Bell Cab Company, that appellant said he and Glenn were just 
playing with Coles while Coles told the officer he was being robbed, that 
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he ergaged in a conversation with appellant's partner Glenn in order to 
persuade Glenn to drop the gun which he wes holding on the complaining 
witness, and thathe was directly facing appellant at this time. ‘Both Coles 
and Mott testified that appellant was one of the robbers, namely! the 
robber who did not hold a gun. (See Counterstatement, supra.) 

After Coles had indicated that appellant was one of the robbers by 
pointing to him, he was asked to describe appellant's clothing. “After some 
confusion on this ae the trial judge suggested that Coles get off the 
witness stand and place his hand on the shoulder of the man he had identified 
by pointing. Coles then left the stand and placed his hand on appellant's 
shoulder. (Tr. 12-13 set forth in full in the Gonitaretatenent, supra at 2-3. 
Appellant's sole contention on appeal is that this procedure prejudiced him. 
He cites no authority for his contention. 

From the testimony given at trial (and as summarized in Counterstatenent, 
supra) it is clear that during the incidents surrounding the robbery Coles 
and appellant were but a few feet from each other. To have Coles leave 


the witness stand and identify appellant from a distance approximately the 


same as his distance from appellant at the time of the robbery, does not 


seem to appellee to be an unreasonable procedure. 
It appears that the reason the trial judge suggested that Coles put 


his hand on the shoulder of the man he had pointed to was Coles ‘expressed 


1/ It appears that appellant's clothing at trial was difficult to describe. 
Even the police officer, in giving his description of this clothing, said, 
"He seems to have a gray coat with black around the collar, sitting between 
the two other men, with e white T-shirt. [Emphasis suppled.] 
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ine>ility to give an oral description of the clothes appellant was 
wearing at trial. Aside from the fact that even the police officer hed 
scme apparent difficulty in describing the clothes appellant ace at trial. 
It is clear that the validity of Coles' identification depended on his 
recollection of the offense and not on his ability to give an gral descrip- 
tion of appellant's trial apparel. Both appellant's trial counsel and his 
present counsel seem to feel that unless Coles could give a goed oral 
description of appellant and/or his trial apparel, his identification was 
somehow invalid. | 

Appellee submits that the verbal ability of a witness to describe 
a defendant as he sits in court was not an issue in this case. The only 
issue was whether the complaining witness could identify appellant. The 
fact is that he did apparently identify appellant from the witness stand 
also identified him from a distance approximating the distance ‘he was from 


appellant at the time of the offense. 
WHEREFORE, it is respectfully submitted that the judgment of the 
District Court should be summarily affirmed. In the alternative, appellee 


requests that this motion be considered as its brief in this case. 


s/ DAVID C. ACHESON | 
DAVID C. ACHESON : 
United States Attorney 


s/ FRANK Q. NEBEKER 
FRANK Q. NEBEKER 
Assistant United States seboenay 


/s/ DANTEL J. McTAGUE 
DANIEL J. McTAGUE 
Assistant United States Attorney 
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I hereby certify that a copy of the foregoing Motion has ‘been 


mailed to attorney for appellant, Y. Hillel Abrams, Esquire, 8600 


Fenton Street, Silver Spring, Maryland, this kth day of January, 1965. 


s/ DANIEL J. McTAGUE 
DANIEL J. McTAGUE 
Assistant United States Attorney 


